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The appellant was convicted of having murdered his 

wife at Launceston on 10th November 19820 The cause of 

death, which occurred in the bedroom of the matrimonial home, 

was that the appellant struck several heavy blows with a 

window weight on the head of the deceased as she lay prone 

in bedo 

The principal issue contested at the trial wa,s 

whether certain oral statements of a confessional nature 

made to investigating police, and a signed record of interview 

in which the appellant admitted having caused the death of 

the deceased, but claimed that she had provoked him into 

striking the fatal blows, should be admitted in evicl.enceo 

In general, the appellant's claim was that the confessional 

statements had been brought about by oppressive conduct on 

the part of interrogating detectives, and therefore that his 

confessions were not voluntary; and in any event should be 

rejected as a matter of discretion by the trial judgeo The 

nature of the oppressive conduct claimed was that the police 
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officers had conducted an extended interrogation occupying 

a period of some 18 hours, had abused and oppressed the 

appellant orall;y, and had by a combination of these means 

overborne his willa A lengthy examination of witnesses on 

the voir dire was conducted before the trial judge 1 who ia 

the end declined to accept the appellant's account of the 

interrogation, accepted that given by the police, and admitted 

most of the confessional evidenceo The appellant thereupon 

gave evidence in his own defence, in which he narrated rui 

account which accorded substantially with the content of his 

confessional statements to the policeo He now appeals against 

conviction upon a number of grounds, which however fall 

largely into two groupso One group attacks the admission 

of the confessional evidence, and the other complains that 

the trial judge's directions in law on the subject of 

provocation reducing murder to manslaughter were erroneous 

in lawo In addition he seeks a new trial on the ground of 

fresh evidencea 

The appellant at the time of trial was a legal 

practitioner aged 35 years, and a partner in a firm of 

solicitorso He stated in evidence that his principal fields 

of legal expertise were civil litigation and family lawc 

·These matters are relevant because of the nature of some of 

the grounds of appealo 

The following account of relevant events is taken 

from the appellant's evidenceo He travelled by car to Hobart 

on <)th November 1982, in ordor to attend a meeting connectod 

with his interest in postal history, and to transact some 

legal businesso He had told his wife that he intended to 

make the journey but did not intend to stay overnighto 

However, it was after 9o00 Pomo by the time the stamp meetir1g 

finished, and he then decided to stay in Hobart, and booked 

in at his usual place, the Town House l''lotel 0 He then 

telephoned his wife in order to tell her that he had decided 

to stay overnighto The conversation was normal for a time, 
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but then she "just suddenly changed", said he didn't love 

her any more, and was always awayo She then said, "If you 

are not going to be here with me I've got somebody else who 

will be", and hung upe .Sudden chang~s of mood were not 

unusual with her, he saide However, he was very upset~ 

and decided there and then to return to Launceston, and also 

"latched on to the words, 'I've got somebody else who will 

be there' 11
0 He stB.rted to wonder whether that might be true .. 

The a:ppellant then proceeded to narrate a substantial amount 

of evidence about the sexual relationship between himself 

and his wife, difficulties they had hc:i.d in that respect, and 

how they had on medical advice undertaken a course of 

·counsellingo 

The appellant said that on his way back to Launceston 

he thought about the history of the marriage and began to 

brood, and the further he went the more suspicious he becameo 

By the time he reached Launceston he thought it a probability 

that his wife had somebody else with hero He decided to park 

his vehicle away from the house in case she did, so as not 

to alert theme Jome lights were on at the house when he 

arrived, and he found his wife awake in the bedroom, in bed .. 

At that point in the evidence he was led by his couns~l to 

give further details about the marital history, inclucling 

the fact that he and his wife, on the medical counsellor's 

advice, had been used to reading "sex books" in bed together, 

as a msans of assisting her to get more enjoyment out of 

their sexual relationshipa He also gave details about various 

aspects of his wife's temperament which had caused 

difficulties in their marital relationshipo 

Then the appellant was taken back to the narrative 

of eventsa He said that he e;reeted his wife 1 saying thRt he 

was glad to see that she was by herself, but to this she made 

no replyo He saw a window weight near his side of the beda 
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It was one of many used to weight fishing nets at Low Head, 

where they had a holiday cottagea fhis particular weight 

came from a net which he had brought back to Launceston to 
have repaireda He got into bed and tried to get his wife to 

talk with him, but she seemd reluctant to do soo fJhe turned 

over and lay prone, and after a few minutes silence she 

suddenly said, "You are too late, you've just missed him, and 

he's a jolly sight better at it than you are, he fills me 

right up"a At various times during the marriage she had tea.sed 

him about ths small size of his peniso His reaction to this 

remark by his wife was that he "was just overcome with a fit 

of rage"o He had been delighted to find that she ·was alone, 

but angered that· she would 'not talk to him, which he could not 

understand, and then this remark was made a He said ''I remember 

picking up the window weightooooI never intended to do ito 

I just did ito 11 
· He said he knew what he had done, but .was not 

conscious of doing it at the timeo He did not recall striking 

his wife with the weight, but remembered picking it up, and 

some extraordinary feeling coming over himo He did not 

rernember ·any more until he was sitting there cryingo He got 

up, dressed, spent .sor;e time crying in another room, and then 

conceived the idea of fabricating a burglaryo 

The appellant then, on his own evidence, spent some 

time and ingenuity in simulating the effects of a burglary 

by a person who had forced an entry to the houseo He propped 

the door of the bedroom so that his son could not enter it, then 

left the house, taking with him a knife and part of a coat­

hanger and wearing rubber gloves, all of which he had used 

in simulating the burglaryo He drove awa;v in his wife's motor 

car, then left it, returned to his o,,m, and drove back to the 
motel in Hobart, disposing of' the above-mentioned articles at 
random on the tmy o After breakfast in the motel room he went 

to the Post Office to make some telephone callso One of the 

people he rang was a partner in his legal firm, the purpose 

being, he said, to make sure that somebody .found the childreno-
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'I1he Crown alleged at the trial that the appellant 

anticipated, as was his purpose, that this partner would enter 

the house and find the body of his wifeo This in fact happened" 

The partner gave evidence that the appellant had told him that 

he had been trying to ring his wife but could not raise hero 

The s.ppellant carried out some small bits of business in Hobart 

that morning before returning to Launcestono He arrived back 

at about 11 o 30 a omo , and was met by police officers at the 

gate of his homeo 

He agreed in cross-examination that when told by the 

police about what they had found in the house his demeanour 

was one of shock and grief; 

admitted, however, that then 

next twenty days he strongly 

which he said was genuineo He 

and during that day and for the 

maintained innocence of any 

complicity in his wife's death, and "put on an act", saying 

that his wife's killer must be brought to justice, and so on., 

He also arranged for a locksmith to investigate and report on 

the supposed' break-in and forced entry to his house" 

It is clear from the evidence that the appellant 

was regarded as a prime suspect by the police from the 

beginning, and they over a period of some three weeks began 

to accumulate various pieces of evidence indicating that he 

had been seen in and around Launceston during the early hours 

of 10th Novembero At about 9a30 aamo on 30th November, two 

police officers, Sergeant Otley and Senior Constable Garratt, 

went to the appellant's law office and required him to 

accompany them to the police statlona 

From this point in the narrative I cite from part 

of the learned trial judge's account when giving reasons in 

writing at the end of the trial for his rulings following the 

voir direo li..t lOaOO aamo Sergeant Otley began to interrogate 

the appellanto Handwritten notes, purporting to be verbatim, 
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were made by Constable Garratto His Honour recounts that 

much of the evidence of this interview was admitted without 

objection? and certain parts of it were ruled to be 

inadmissibleo At about 3oO0 porno on that day, certain further 

questions ancl answers were asked and given which the 

appellant contends were wrongly admitted in evidenceo The 

relevant passages are:-

11 ~lo You said that you and Wendy had a 
satisfactory sex relationship, explain 
to me why you had, in your office, 
several pornographic paperback novels? 

Ao What are you talking about? 

Qo I believe that these books were of no 
litera.ry value other than each chapter 
depicting sexual activity? 

A,, No answer o 

~o We've been informed by one of your 
colleagues that you have 0isposed of 
these books since your wife's death, 
is that correct? 

Ao I may have had one or two, which colleague? 

Qo Was Wendy aware of these books? 

Ao No replyo 

qo What was the purpose of these books'? 

Ao Fausea Wendy and I used to read them in 
bed together of a nighto 

Qo Are you suggesting that y011:r wife read these 
books? 

Qo Well why keep them at the office? 

Ao No reply o" 

Later during the interrogation the following passages 

occurred:-
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"Qo I believe that the trip to Hobart on the 
9ollo82 was nothing more than to establish 
an alibi for your wife's murdero I believe 
that you conceived the plan to murder your 
wife sometime before you travelled to Hobart 
on the 9olla82? 

Ao (Sobbed) No I didn't kill hero 

Qo I also believe that after murdering your 
wife you fabricated a burglary by ransacking 
your home and interfering with your back­
door lock'? 

Ao No, noo 

Q.. That's when you started making mistakes -
you're not a practical person? 

Ao I know rim note (Cried). 

~o You have no knowledge of how a burglary is 
committed? 

Q,. Would you look at this photograph of your 
wife as she was discovered on the morning 
of the 10alla82? 

Ao No, I won't looko (Photograph placed in 
front of him)o 

(The photograph in question was No. 2 of Pa4)o 

0 0 0 0 0 0 0 O O O O O O O O O o O o O O O o O O ~ O O O O O O O O D O 0 O O O o O 0 

Accused: Is there any scientific -evid_~nce to prove 
that she died in her sleep?~ 

Otley: Noa 

Accused: Can you eXJJlain the lack of blood? 

Otley: I can't; that's something that worries 
me. The pathologist should be able to .. 

Accused:. Can I have a glass of water? (l\ro Garratt went 
to get one)o hichael, be patieht with me. It's 
going to take some time yet o I didn I t kill hero 11 
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(giving evidence) "The interview room door 
has to be fixed ajar, and as Detective 
Garratt was doing that, the accused said: 
'Can I speak to Bert and. Bob :please?' (Two 
detectives - my interpolation)o I said: 
'Certainly Randallo 1 Detective Senior Coad 
and Detective Hinds then came into the room, 
and Detc:ictive Garratt and I then left.," 

His Honour sets out in his written reaso:o.s the 

content of' further passages of 'the interview, taken from 

Detective Hinds' evidence, which was confirmed by that of 

Detective Coado The substance is as followso Hinds, being 

outside the interview room, heard the appellant at about 

4005 porno say to Gerge_ant Otley and Detective Gr.il'ratt, 11 Can 

I speak to Bert and Bob please?" o i,vhen he heard that, he 

and Coad entered the room and Otley and Garratt left ito 
He then said to the appellant "How's things going riow Randall? 11

, 

and tq.e appellant said "I'm getting there slowly11
., The 

appellant then said "I've got a lot of faith in you two 

fellows, will you tell me something? 11 
o 0 0 o o o 0 c oHe said, nDo 

you think I murdered Wendy?" o Hinds s.aid "Yes", and the 

accused got up, walked backwards and forwards in the office, 

and said "I know you aren't fools, but you've got to under­

stand that it's a big step fo.r me to take to admit ito I 

want time to think, cai7. I go to the toilet?" He was allowed 

to go to the toilet, doxn the passage, and was there for some 

time, until the police came and asked if he was alrighta 

After rejoining them, the appellant produced a small pocket 

knife and said "You're not ver-y safety conscious .. I could 
have cut my wrists o" He laughed when he said this o There 

was further conversation about the knife, and then a:ppe:llant 
said: "Can you tell me one thing? Is there any scientific 

. ' 

evidence to prove that Wendy was asleep when she was hit".?" 
Hinds said "no"o Coad said "Are you saying that you murdered 

Wendy?" The appellant said "Yes"o Co~d warned him~ 2nd said 
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"Now do you wish to talk about it?" Appellant said "Yes, it 

will take a long timeo" He walked towards the window, turned 
around, and said: "Bob would you be so terri.bly offended if I 

spoke to Bert for a couple of minutes on his own?" Coad said 

"tro", and left the office a 
1rhe appellant walked up and down 

in the office, and then said "It's been the truth I told them, 

up to and including making the telephone call from Hobarto I 

did come home that night~ because she said if I didn't come 

home to bed, she would get somebody else in to take my placoo 

I came horneo I parked the ute in Campbell Streeto Your 

witness is wr-.•ng when he said he saw the car - the ute parked 

at the El Rio Service Stationo" He said "I let myself in the 

back dooro I went into the bedroomo I saw the sash weight near 

the bedo I tried to talk to hero She wouldn't talko I got 

into bed and sat thereo I tried to talk to her againo She 

said: 'You just missed the fellow I had here. He's a jolly 

sight better 'lover than youo' With that, I grabbed the weight 

and hit her and kept on hitting hero" 

Detective Coad then came back into the room, and 

Hinds told him what appellant had said, which appellant 

confirmed o Coad said "Is that what happened Randall?" 

Appell2,nt said "Yes, and you wouldn't believe how much better 

I feel already o 
II He said "Can you tell me something? 11

, 

and then: "Can you tell me why there wasn't morG blood 

splattered about the room?" Coad said "I can, I believe, but 

I'll leave that to the pathologisto 11 He said "Will you two 

interview me, I'd like you too II Hinds said "Detective Sergean.t 

Otley is in charge of the invcstigationo He will interview 

you, I' 11 relate to him what you have told us o" Hinds and 

Coad then left the office and spoke with Otley, and Hinds 
returned to the interview room with Otleyo 

The learned trial judge then dealt with various 
other matters to which some reference will be made lator, 
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iticluding a dispute as to the period of time covered by the 

interviewso Apart from this time difference, the account 

of the oral confession given by the accused in his sworn 

evidence on the voir dire was in substance the same as that 

given by the policea The judge in his reasons dealt with 

these factors, saying that the "time shift" was crucialo He 

accepted the police account of this and rejected the 

appellant's accounto As to the appellant';s account, his 

Honour said:-

"The accused was also impressive at times, 
but at other times his evidence carried a 
strong suggestion of artifice, sometimes 
conscious, sometimes perhaps the product 
of rationalisationo On some matters such 
as the circumstances surrounding the taking 
of the photographs on 1st December 1982, I 
positively disbelieve himo There were, too, 
internal inconsistencies in the version which 
he gaveo I do not mean to say there were 
contradictions, but the account was suspect 
to some degree because of the extravagant mood 
swings which he related 0 l1'or example, his 
professed trust at the time of confession in 
those who had recently abused him was, at least, 
curiouso But mood swings of this sort could 
conceivably, I suppose, be a feature of the 
accused's charactera So one turns to the 
uniformed policeo 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 o O O O C O O O O O O O 0 0 0 O O O O O O O O O O O O 0 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 O O O O O O O O O O O O O O O O O O O 0 0 0 0 0 

All three were, in my opinion, honest and 
credible witnesses. But if the accused is 
correct they must have deliberately made 
false entries on the night of 30th November 
1982 or shortly thereafter o" (His Honour m0ant 
as to the times when various actions wGre taken 
u.p to the charging of the accused and placing of 
him in the cell) o "J:i7or what reason? To confuse 
the accused? To shorten the apparent length 
of thG interrogation which was, on any version 
of events, a long one? It was never suggested to 
them that they conferred with the CoioBo or were 
instructed by the CoioBo about their keeping of 
recordso What purpose could they have for the 
actions attributed to them? I asked this question 
of 1'-Iro i,fright arguendo, ond hiE3 answer was not 7 
in my opinion, convincingo There is a surreal 
quality about the accused's version of events 
which in ·itself invites disbeliefo Putting 
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together my assessment of the oral evidence 
with the documentary exhibits I am satisfied 
that the prosecution evidence as to times is 
correcto In reaching that conclusion, I have 
put to one side, because of the possibility of 
error in identification, 1':i.ro Askeland's" (ioeo 
the appellant's father) 11 evidence that in the 
evening of 30th November a plain-clothes officer 
roughly answering Garratt's description, told 
him that his son had been chargedo 

It does not, of course, follow automatically 
that the other events to which the occused deposo'.i 
did not occur during a shortened time spano But 
my rejection of his evidence affects his credito 
In the examination of the evidence of oppression 
the internal inconsistencies in the accused's 
evidence are significanto J:lhe accused's version 
of the actual confession and the preliminary 
searching questions asked by him is in script, 
although not in actors, very close to that given 
by the Crown witnesses 0 The accused said that 
he confessed because he trusted Hinds and Coado 
(He was on Christian name terms with them, as he 
was with Otleyo He had known them for years)o 
He said that just prior to the oral confession, 
and after suffering a long period of abuse from 
them, he told them that he was glad to hear that 
they had been "completely exonerated" of 
allegations of falsification of a signature to 
a record of interview "because I had always 
considered them to be decent chaps"o He said 
he asked Bob Coad 11 ooooif he would be offended 
if I asked him to leaveo" He said he asked 
Hinds and Coad to interview himo He signed the 
interrogation register on which Inspector Archer 
recorded his ,comments that the record of interview 
was accurate and that the police had behaved as 
gentlemeno His attitude to Otley and Garratt on 
the next morning is indicated in the photographs, 
but there is also evidence of his joking with them 
in the police care All of this material sits ill 
with his allegations of brutal psychological 
pressure from Otley and Garratt and of prolonged 
verbal abuse such as repeatedly being called 
11 a cunt" by Hinds and Coado On the other hand it 
sits well with the questions that he asked and with 
the police evidence that he asked Otley (11lichael) 
to be patient with him, that he called in "Bob 
and Bert 11 

( Coad and Hinds) and told them that he 
was "gettin'g there slowly"; that he "had a lot of 
faith in you two fellows", that "you've got to 
understand it's a big step for me to take to admit 
it", that he went to the toilet for the avowed 
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purpose of getting time to think, that he 
produced the knife in the way he said he did 
and so ono The slow and deliberate progress 
of the intervie~s gave him ample time to reflect 
on the advisability of confessing to those who 
had, as he said, so shamefully treated himo I 
reject his account of the interrogationso" 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 o O O 0 0 0 0 0 0 0 0 0 0 Q o O O O O O O O O O O O O O O O 0 

The learned trial judge fu1'"'ther said:-

nr am satisfied that the confession was 
voluntaryo Although the accused was 
closely confined for a long time, and the 
questioning in the latter stages was rough~ 
the accused was at all times aware of his 
rights to refuse to go to the station unless 
arrested, to remain silent, to ask for legal 
representation, to ask to be released, or if 
charged, to be taken before a magistrate, but 
he did not choose to exercise those rightsa He 
did not refuse to answer questions except in 
isolated cases where it suited him to do soo He 
was in my opinion confident and prepared to fence 
with his interrogatorso It is true that the 
police agree that he sobbed at a crucial stage 
of the interrogationo ~hether that was real or 
not I cannot say, but it was closely followed by 
the question from the accused "Is there any 
scientific evidence that she died in her sleep? 11 

a question which indicates a free and searching 
mindo His subsequent confession to Hinds was, 
in my opinion, part of a conscious plan calculated 
to save what he could out of what he saw as an 
imminent wrecko 'l1he record of interview was only 
the fulfilment of that plane There are no 
indications in either of a broken will or a mind 
undone~ I express no opinion as to the truth of 
the confessionso 

I am satisfied that it would not be, in any 
sense, unfair to him to allow the confessions to 
be given in evidenceo 

0 0 O O O O O ~ 0 " ~ 0 0 0 0 0 O O U O o O 6 0 o O O C 0 0 O O o 0 0 0 o O O o o O o O O O 0 

I also dismiss the objection to the photographs0 11 

(This referred to certain photographs of the accused, 
taken by a police photographer, in the company of 
other police officers·in and about his house on the 
morning after the confession had been made and the 
accused had been chargedo The photographs depict 
the accused doing various things about the house, 
and apparently showing some things to the officerso 
These are my interpolations)o "In my opinion, the 
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accused knew beforehand that he would be 
photographed, knew that he was being 
photographed, that the photographs would 
be used in evidence, and knew that he was 
under no obligation to take part in that 
processo" 

I now turn to the specific grounds of appealo The 

first seven of the grounds which remain complain of the 

admission of confessional material into evidenceo Grounds '1 

and 2 have been abandonedo Ground 3 claims that the material 

concerning the pornographic books should not have been ad:mitted 

into evidence because it was irrelevant and unfairly prejudiciala 

In my opinion this material was properly admitteda The 

nature of the sexual relationship between the appellant and 

his wife during the marriage was a proper subject for 

. questioning by the interrogating officers, and once the 

appellant had made the confessional statements then the 

questions and answers concerning the sexual relationship 

became relevant to the issue whether or not the confessional 

evidence (assuming it should not be excluded for any 

evidentiary reason) would be accepted by the jury, and if 

accepted, what its significance was in relation to the issues 

of murder and manslaughtero That is to say, it was part of 

the overall evidentiary context which the jury were entitled 

to consider in deliberating upon the principal issues before 

thema See eoga R. v. Tsingopolous (1964) V.Ra 676. There 

is therefore no substance in ground 3a 

Ground 4 is that the trial judge erred "in failing 

to appreciate that the evidence of Constable Canning and 

Inspector o•G~rey was consistent with the accused's version 

of events of the evening of 30th November 19820 11 

This was a minor matter, and constitutes no more 

than an argument that the trial judge should not have accepted 

the police version concerning the "crucial" time difference on 

the evening of 30th November 1982. There is no substance in 

the ground, because there is no i_ndication that the trial judge 
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did fail to appreciate that point; and in any event~ as I 

shall say later, there was ample evidence to justify the trial 

judge's conclusions on these matters, and no adequate reason 

to disturb themo 

Ground 5 reads -

"The learned trial judge erred in failing to 
appreciate that the duty books of Garratt, 

•Hinds and Coad revealed significant entries 
and omissions which were inconsistent with 
the Crown case and were consistent with the 
accused's version of events of the evening of 
30th November '19820 11 

His Honour's reasons for his findings on the voir dire 

indicate that he did not fail to appreciate theso points, but 

as has been said in relation to ground 4 7 he had amply 

sufficient reason for rejecting the accused's version of events. 

Ground 6 is that the trial judge erred in finding 

that Otley was not asked to produce his duty booko This matter 

is of no significance overall, and does not warrant detailed 

attention being paid to ito 

Ground 7 alleges that the trial judge erred in finding 

that the appellant at all material times was aware of his rights 

to refuse to go· to the police station unless arrested,to 

remain silent, to ask for legal representation~ to ask to be 

released, or, if charged, to be taken before a rnagistrateo 

Having regard to the professional background of the 

appellant, his maintaining his innocence and "putting on an 

act" in the face of police investigations for a period of some 

three weeks after the death of the deceased, and his admission 

to the cross-examiner that he had a reasonably good idea of the 

content-of the Judges' Rules, his Honour's .findings as embodied 

in ground 7 were amply justifieda Any other finding I should 
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have thought would have bordered on the unreasonablec 

Ground 8 alleges that the trial judge erred in finding 

that the appellant knew beforehand that he would be photo­

graphed, was being photographed, that the photographs would 

be used in evidence, and that he was under no obligation to 

take part in that processc In my opinion there is ample 

material in Otley's cross-examination, in the appellant's 

evidence, and in the photographs themselves to justify the 

view that the appellant must have knovm that he was being 

photographed at his home on the morning after he was chargedo 

The photographer was obviously quite close to him on a number 

of occasions when the photographs were takeno He is pointing 

out objects in a number of them, and his overall demeanour 

as shown by the photographs appears astonishingly casual and 

easy in his then circumstanceso I would have thought there 

was no doubt he knew perfectly well he was being photographed, 

and of the significance of that processo 

Ground 9 is that the judge erred in not withdrawing 

the confessional material from the jury in the light of 
11 important inconsistencies between the evidence of Brush on 

the voir dire and that given by the same witness later in the 

trial, particularly as to entries made by him in the charge 

room register 11
0 This ground relates to what the learned trial 

judge described as the "time shift 11 
- tb.at is to say, the 

difference between police evidence that the accused was 

charged at 8045 porno on the evening of 30th November, and the 

appellant's evidence that the interrogation continued from 

ti~e to time throughout that night, and that he was not 

charged until 3o50 acmo in the early hours of the next morningo 

The learned trial judge accopted the police evidence on this, 

as earlier recounted, and disbelieved the appellant's versiono 

In my opinion the reasons which he gave for doing so are 

unassailableo He held that Inspector Archer, v-rho conducted the 
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interrogation book procedure, was an impressive witness, that 

St"jrgeant tlcI'1ahon the officer of the watch, and Constable 

Brush, the c.harge room officer, were "honest and impressive", 
and ( elsewhere in the rerrnons) that the three uniformed police 

witnesses, Archer, l"lchahon and Brush were "honest and credible 

witnesses"o On the other hand, his Honour positively 

disbelieved the relevant evidence of the appellanto The great 

and irreplaceable advantage which a trial judge has in seeing 

and hearing witnesses in order to judge their credibility is 

just as important in respect of the result of a voir dire as 

it is in the ordinary course of a trialo It is a matter of 

the inherent advantage of an observer and auditor over one who 

reads the printed pageo 

But in addition, an appraisal of the probabilities 

involved makes it virtually impossible to believe the 

appellant's account of th: time at which he was chargedo No 

less than seven police witpesses gave relevant evidence -

O'Garey, Otley, Coad, Hinds, Archer, Md1ahon and Brusho 

Entries of a sequential nature, dispersed with other entries 

not related to the appellant, were made in the watch house 

register and the charge booko These corroborate the police 

version o 1'1 or example, entry No o 276 in the charge b'ook, 

relating to the appellant, states the time of being charged 

at 8045 Pollo Bag No o 4 is entered by Constable Brush as. 

having been used for disposal of the appellant's propertyo 

The following entry, Noo 277, is dated 30th November at 

9ol5pomo, and entry Noo 278 at lOaOOporno No property 

apparently was detained from the person the subject of entry 

Nou 277, but bae; Noo 5 was used for the subject of entry 

No a 2780 That is to say, the prima f aci_£ appearance of these 

entries is sequential in the manner one would expecto So 

also with Sergeant I'lcl'1ahon' s watch house registero The entry 

relating to the appellant is Noo 188 on page 21, the time is 

stated to be 8oL~5 Pollo, the next entry is at 9o06 Pollo, and so 
ono Also, the a,ppellant signed two documents which contain a 
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time consistent with the police evidence; namely the record 

of interview and the interrogation register form completed by 

Inspector Archero 

To accept the appellant's proposition that he was 

not charged until 3a50 aamo would require the supposition that 

police witnesses who had -µnrelated parts in the investigation 

and the resulting procedures colluded so as to shorten the 

apparent time span of the investigation, and in order to 

support their collusion signed incorrect entries as to time 

in relevant documents in such a way as to maintain the 

sequential nature of the entries in relation to other persons 

being charged o \~hat could be the motive? It could only have 

been, in order to forestall the possibility of an objection 

being made at the trial to the admissibility of confessional 

statements on the ground that the interrogation was overlong 

and oppressiveo Such a theory is so preposterous as to be 

incredibleo There is no substance in ground 9o 

Overall, I have no doubt .that the trial judge was 

right in ruling the confessional material to be admissibleo 

In the end, the reasons which his Honour himself gave are 

wholly persuasiveo 

Most of the remaining grounds of appeal relate to an. 

alleged erroneous direction in law concerning provocation 

reducing murder to manslaughtero The substance of his Honour's 

directions in respect of provocation occurs in the following 

passage:-

"Provocation is the actual deprivation of 
the power of self-control caused by an 
insult which is of such a nature as to 
be sufficient to de"l)rive an ordinary person 
of the power of self-controla Now, there 
are four propositions thereo The first is 
that provocation is not made out - I am 
sorry - I will change that - provocation doei 
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not exist unless there is an insult profferedo 
That is the first thing, there must be an 
insult profferedo Secondly, that insult must 
be one which would be sufficient in the 

circumstances as you find thems to deprive an 
ordinary person, placed as the accused was, of 
the power of self-controlo Now "ordinary person" 
means exactly that - an ordinary persona Not a 
person who is irrationally or insanely jealous, not 
a person who is eccentric, but an ordinary person 
like one of you, placed as the accused was though, 
in all the circumstances in which he found 
himself a Bo the question there is whether there 
was an insult which in the circumstances as you 
find them, and in the circumstances in which you 
find the accused to have been, t-hat insult was 
one which would be sufficient to deprive an 
ordinary person of the power of self-controlo 
That is to say, not one which would - not merely 
one which would $nrage him, but one which would 
so. enrage him that he would be unable to control 
the· impulse to strike out in the way that he dido 
Do you understand that? The third proposition 
involved in that definition is this: the insult, 
if any, which you find was proffered by the deceased 
to the acriused, did in fact deprive the accused 
of self-control - that is what is meant by actual 
deprivation of the power of self-controlo So it 
has to be an insult, an insult which in all the 
circumstances, as you find them, would deprive 
an _ordinary person of the power of self-control, 
and which did in fact deprive the accused of the 
power of self-controlo And the fourth proposition 
is in the next paragraph in the memorandum - struck 
in the heat of passion - and that means struck on 
the sudden in a passion caused by the insult before 
there is time for the actor's passion to coola 11 

In my opinion, that direction was not erroneous in 

law, but I shall proceed to deal with each of the complaints 
made about ito 

Grounds 10, 11 and 15 are linkeda 

They are as followso 
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"'10 The learned trial judge misdirected the 
jury as to provocation by telling them 
that provocation could only have the 
effect of reducing murder to manslaughter 
if the insult allegedly offered by the 
deceased to the accused would cause an 
ordinary man to strike out in the way in 
1,·.,rhich the accused did o 

11 

"'1'1 The learned trial judge should have directed 
the jury that if an insult offered by the 
deceased to the accused was sufficient to 
deprive an ordinary person of the power of 
self-control whether or not such ordinary 
person would have reacted thereupon to the 
same extent as the accused reacted, this 
wa---::, sufficient in law to satisfy the 
threshold test of provocationo" 

"15 The learned trial judge should have directed 
the jury that in assessing tbe likely reaction 
of an ordinary man to the insults offered to 
the accused by the dece0sed they should 
envisage an ordinary man having the same 
physical attributes and personal characteristics, 
history and experiences ·as the accused except 
insofar as such characteristics consisted of 
idiosyncratic mental or behavioural responseso 11 

I desire to say, first, that I agree with what was 

said by ITettlefold Jo and Cosgrove Jo in their separate 

judgments in Jeffrey Vo Thei{,ueen, so far unreported, 

Serial Noo 85/1982, regarding the law in Tasmania of 

provocation reducing murder to manslaughtera Each of those 

judgments specifically holds that the law as stated by the 

House of Lords in DoPoFa Vo Camplin (1978) AoCa 705 is 

inapplicable to tho law of provocation in Tasmania under the 

Criminal C~deo I agree, for the reasons which their Honours 

giveo 

It seems to me that the direction by the learned trial 

judge in the present case was in accordance with his exposition 

of the law in Jeffrey's case, with which I have just indicated 
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my respectful agreemento I do not think his Honour meant to 

instruct the jury, nor would they have so understood, that 

they must be satisfied that the wrongful act or insult would 

12&.,cessarily have deprived any ordinary man of the power of 

self-controlo His Honour repeated a number of times the words 

of the Cod~, 11 sufficient to deprive an ordinary person of' the 

power of self-control"o There can be no better guide than 

the words themselveso 0 8ufficient to 11 means what it says ~­

"enough to" deprive an ordinary person of the power of self­

controlo That is to say, it is obvious comrnonsense that 

ordinary persons are likely to react differently to a 

specific wrongful act or insult, and many ordinary persons 

would not in fact be deprived of the power of self-control 

by a wrongful act or insult which would be 11 sufficient 11 so 

to deprive an ordinary person - see my own judgment in the 

unreported case, Kearnan Vo The Q,ueen CoCoAo, Serial Hoo 

80/1968; and also "The Objective Test in Provocation" (1983) 

Crim.L.J. Volo 7, No.3, Pol42o The learned trial judge in 

the present case directed the jury in terms of the sufficiency 

of the wrongful act or insult to deprive an ordinary person 

of the power of self-control, in terms which were in no way 

at variance with the law as laid down by the High Court of 

Australia in Packett v. The King (1937) 58 C.LoRo, 190; 

or with the manner in which the law was expressed by, for 

example, Barwick COJO in Johnson and Anoro Vo Ro (1977) 136 

CoLoRo, 6190 

Ground 12 has been abandonedo Ground 13 complains 

that the trial judge erred in directing the jury that any 

insult which the deceased had offered to the appellant during 

the tlephone conversation which took place whilst he was at 

the Town House in Hobart and the deceased was in Launceston 

could not in law be regarded as provocative conduct cap2,ble 

of reducing murder to manslaughtero It being a questio~J. of 

law whether particular conduct was capable of amounting to 

provocation within the meaning of the .Q.9d.£ (Packett ,.Y-<?.,_ .. .'.IJJ-2
0 

1{:i:,gg_ (_supra); Johnson and L.noro Vo Ro (supra); BedelJ?h v 0 
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The ~ueen (unreported) Serial Non 'l/1980 CoCoAo), the learned 

judge rightly in my view directed the jury that nothing said 

by the deceased during that telephone c:mversation was capable 

of amounting to provocationo I should have had grave doubts 

whether any of the alleged stat: 2ments by the deceased were 

capable of amounting to p::..~ovocation in lawi but the Crown 

conceded that taken as a whole ·chey weJ.:-e 7 and accordingly I 

am prepared to accept that vie~':o However? I have no doubt that 

the deceased' s alleged statemer;.ts· during the telephone call 

while the appellant was in the '.J::o,.m House at Hobart were 

insufficient to deprive an ordinary pe:cson of the power of 

self-control., and no reasonable jury could have held otherwiseo 

Ground 14 claims that the -cr:i_al judge should have 

directed the jury that any suci1 insult (=,:-JDning iThat the 

deceased had said during the telephone conversation referred 

to in ground 13), coupled, with the deceased's remarks 

immediately prior to the accused t,trik::ng the fatal blows, 

were together capable of constituting one provocative episodeo 

This ground is not persuasive because the learned trial judge 

did in substance instruct the jury according to that viewo 

The jury were instructed thR..t che;y- 1·:er0 en.titled to take into 

account the Hobart telephone cm:,,··;·e:!:satiorr as part of the web 

of facts and circumstances - in wi1id1 ti:1a appellant found himself 

when the crucial conversa.tion -tcic:'-;: p~i ::::.e,o in ·che bedroom at 

Launcestono That was a co:c.coct '/._,_-3.y to put th8 matter, in 

opiniono The position, in summa-c7 ~ was that the Hobart 

conversation ·could not of itself have been sufficient to 

deprive an ordinary person of the poivor of seli·--control ~ but it 

was one of the relevant circ1.1.JI1r:;t ance.s i·:h~:.ch the jury were 

entitled to take into account in decidi1-ig r.tJhether the statements 

made in the bedroom wore so suf.-~i.cient, and w::iether the other 

requirements for provocation reducing murder to manslaughter 

were satisfiedo 
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while the appellant was in the To·wn House. at Hobart were 

insufficient to deprive an ordinary p<:):C;.'~on of the power of 

self-control~ and no reasonable jury could have held otherwiseo 
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deceased had said during the telephone conversation referred 

to in ground 13), coupled with the deceased 1 s remarks 

immediately prior to the accused :,trik~::ng the fatal blows, 

were together capable of constituting one provocative episodeo 

This ground is not persuasive because the Jearned trial judge 

did in substance instruct the jur;v acco:rd:.Lng to that vicwo 

The jury were instructed that they wGrc entitled to take into 

account the Hobart telephone cc:-::,;erfrn.tioil as part o_f the web 
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requirements for provocation reducing murder to manslaughter 
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Ground 16 relates to absence of evidence of motive~ 

It reads:-

"The learned trial judge failed to adequately direct 
the jury as to the da:r;iger of convicting the accused 
of murdor in the absence of evidence of motive or 
reason for the· accused to strike his wife except 
as the result of such provocation as claimed by 
him to have been offeredn" 

The rule of law as stated by sa13(4) of the Criminal Code is 

that, 11 except where it is otherwise expressly provided,. the 

motive by which a person is induced to do any act or make any 

omission is immaterial 0 
11 1rherefore, failure on the part of 

the trial judge to direct the jury !!adequately'' as. to absence 

of motive could not be an error of lawo It could only be an 

omission to make an observation upon the evidence, within the 

provision of so371(j) of the Cod~o Omission to make an 

observation upon a particular matter of evidence could rarely 

provide a successful ground of appeal. The fact that evidence 

of motive is admissible evidence generally against the accused 

in a criminal prosecution does not mean that the trial judge 

is required to remind the jury where there is absence of such 

evidenceo ·whether it is desirable to do so must depend upon 

the circumstances - see Plomp _,Vo The l~ueen (1963) 110 CoLoRo, 

234, per :Menzies Jo at 247 ffo Nor is it incumbent upon a 

trial judge to direct the jury that it is dangerous to convict 

in the absence of evidence of motive, or to give any like 

directiono It is an obvious proposition of fact that in many 

cases there may be a motive, and perhaps a strong one, but no 

evidence of it available o 'rhe 1 earned trial judge did in the 

present case remind the jury that there was no evidence of 

motive, but even if he had not there would have been no 
omission amounting to misdirectiona · 

Finally the court is required to consider the 

application by the appellant for a new trial on the ground 
of the availability of fresh evidence which was not available 

at the time of trialo The new evidence is contained in four 

affidavits, all of which relate to the disputed question of 
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fact whether the appellant was charged at about 8045 porno or 

at approximately 3050 aomo on the following morningo This 

is the matter referred to in detail earliero The affidavits 

are as follows:-

1a By a former h~ndwriting expert with the Tasmania 

Police Ii'orce, flro Donald Graham Hurray, who deposes 

that he is now the only civilian handwriting expert 

in practice in Tasmaniao His affidavit relates to 

the conflict i'n the evidence of Constable Brush, 

the charge room officer, which emerged during the 

voir dire, as to whether he had written the time, 
11 8045;1 in entry Noa 276 in the charge book at 

Launceston Police Stationa This notation referred 

to the time at which the charge of murder was made 

against the appellant on 30th November '19820 Constable 

Brush said, or inferred, in evidence on the voir dire 

that Sergeant Otley had written in the entry 11 8045" 

and had crossed out ·" aomo" to indicate the time of 
arrest at 8045 Pollo At that stage of the voir dire 

he identified other handwriting on the left hand page 

of the entry as his handwriting, saying that all that 

on the right hand page of the entry had been made by 

Sergeant Otleyo Later in the voir dire, however, he 

said that in fact he had made the entry 11 8045" 0 He 

was cross-examined about the matter, counsel suggesting 

to him that Sergeant Otley and not he had made the 

time entryo However, at that stage the trial judge 
indicated that the question of who had written the 

time entry, Brush or Otley, would not affect his mind 
on the issue of voluntariness of the confession, and 

counsel theroafter desisted from the cross-examinationo 
The substanco of lviro I'-forray' s affidavit is that, 

although he was given no information as to the identity 
of ';subject ii.." and subject B", a comparison of the hand-
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writing of those persons (who, it is clGar, were Constable 
Brush and Sergeant Otley), led him to form the opinion that 

the time entry "8045" was written by "subject B" - ioeo~ 

Sergeant Otley a 

2o An affidavit by hro Rex Allen Stanley of Launceston, 

who deposes that he was employed as a sub-editor on nrrhe 

Examiner" newspaper on the evening of 30th November 19820 

He states that on the evening of 30th November 1982 the 

chief sub-editor of that newspaper had been waiting to 

hear from a cadet journalist, I'lro Tony Richman~ whether 

the police had charged "the 36 year old man" who according 

to news reports had been taken to the police headquarters 

earlier that dayo Some time between 9ol5 porno and 9o45 pamo 

he walked with l"lro Richman to the Launceston police 

headquarters and there spoke to Detective Inspector 
O'Gareyo From recollection he believes he asked the 

Inspector whether a charge had been laid in the Askeland 

casea O'Garey, he said, did not ~ive a direct answer, 

nbut gave me the impression that enquiries were incomplete 11
0 

He received the impression that a charge had not been 

laid but was likely to be laid against "the 36 year old 

man" (ioea, the appellant) before "The Examiner" newspaper 

was on the streets next morningo However, the deponent 

also says in the affidavit that a news report published 

in uThe Examinerrr edition of 1st December 1982 states 

that a man was charged in the present case "about 9o30 Poillo 11
, 

and he says "I am not a person who would add such 

information without some basis of fact" o 

3o hro Tony Edward Richman, a student, depo.ses that in 

November 1982 he was employed by "The Examiner" newspapGr 

as a cadet journalist o He recalls accompanying r·lro Rex 

.Allen Stanley to the Launceston police headquarters as 
stated in 1'1ro btanley' s affidavit, but does not have a 

clear recollection of the conversation at police head-
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quarters nor any notes of ito However, he says that"he 

has no reason to disagree with 1'1ro Stanley's recollectiono 

4o 1'1ro Phillip WoEo Smith, a solicitor, deposes that he, 

being instructing solicitor for the appellant in relation 

to his appeal, and appearing as junior counsel for the 

appellant at his trial, did during the trial after the 

above-mentioned evidence had bGen given by Constable 

Brush attempt to secure the services of a handwriting 

expert to examine entry Noo 276 in the charge room registero 

He learned of the existence of l"Iro r-1urray as a hand.writing 

expert, but was given to understand that he was suffering 

severe ill-health and was unable to work as a document 

examiner at that timoo (i"Iro I-Iurray deposes in his 

affidavit that that was so) o l"Iro Smith states that as 

according to his enquiries :Mro Murray was generally 

regarded as the only handwriting expert available, it 

had not been possible to have a handwriting examination 
made of entry Noo 276 during the trialo Nro Smith also 

deposes that during the course of the -trial extensive 

enquiries were made of all persons known to have been 

in the vicinity of the police station on the night of 

30th November, but that as a result of those enquiries 

no knowledge was obtained relative to the matters referred 

to in the affidavits of 1'1essrso Stanley and Richmano 

The~Court of Criminal Appeal has full power under 

so409(~) of the Criminal Code to receive new evidence, and no 

restrictions are placed by Chapter XLVI upon the court's power 

in that respecto Nevertheless, the circumstances and conditions 

under which this court will receive new evidence have for many 

years past beon treated as subject to the rules as to 

credibility and cogencyo 1I1he High Court of Australia in t·.-ro 
recent cases, Ratten Vo The Queen (1974) 131 CoLoRo, 510 7 

and Lawless Vo The Q,ueon ('1978-79) 1'+2 CoLoRo, 659, has 

added substantially to exposition of the law on that subject., 

The principal judgment is that of Barwick COJ o in Ratt01-1. v,, 

Th_e ~ueen (supra), with which judgment I'1cTiernan, Stephen a._7.d 

Jacobs JJO agreedo The learned Chief Justice dealt with the 

matter of admission of fresh evidence at substantial length, 
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but a relevant passage for the purpose of the present 

application. is as follows:-

II To sum up, 1f the new material, whether or 
not it is fresh evidence, convinces the court 
upon its own view of that material that there 
has been a miscarriage in the sense that a 
verdict of guilty could not be allowed to stand, 
the verdict will be quashed without more" But 
if the new material does not so convince the 
court, and the only basis put forward for a new 
trial is the production of new material, no 
miscarriage will be found if that new material 
is not fresh evidencec But if there is fresh 
evidence which in the court's view is properly 
capable of acceptance and likely _to be accepted 
by a jury, and which is so cogent in the opinion 
of the court that, being believed, it is likely 
to produce a different verdict, a new trial will 
be ordered as a remedy for the miscarriage which 
has occurred because of the absence at the trial 
of the fresh evidenceo II (ibidc at Po 520) 0 

His Honour had earlier defined the expression 

"fresh evidence", used in that context, as meaning "in the 

sense that it was not or could not have been available at 

the time of the trial 11 0 

In order to understand the law as expounded by the 

learned Chief Jus'tice it is necessary to study carefully 

the whole of his judgment, but in the later case of Lawless 

Vo The ~ueen, ibidc, we have the advantage of a summary of 

the law from Rattan's case, by Stephen J" and Mason Jo, in 

separate judgmentso Stephen Jo first cited the well kno'Wll 

passage from the judgmcnt of Hich and Dixon JJO in Craig ~ 

TheJlinJ! (1933) 49 C0L0R0, 429 at p~439, which reads as 
follows:-

11 The fresh evidence must, we think, be of such 
a charact$r that, if considered in combination 
with the evidence already given upon the trial 
the result ought in the minds of reasonable men 
to be nffectedo Such evidence should be 
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calculated at ,least to remove the certainty 
of the prisoner's guilt which the former ' 
evidence producedo" 

Stephen Jo then proceeds, 

"In Ratten the Chief, Justice ·stotes the matter 
in moredetail; he not only describes what 
must be the result of considering the fresh 
evidence, together with the original evidence, 
if the omission of the former from the evidence 
given at the trial is to be held to involve a 
miscarriage: he also describes the process 
involved in that consideration((1974) 131 CoLoRo 
at pa 519)0 However, his description of the 
result which the evidence must be likely to 
produce is no different; it must be such that 
'when the fresh evidence, if believed by the jury,. 
ifl taken with the evidence given at the trial in 
th2,t sense most favourable to the accused which 
reasonable men might p:coperly accept it is likely 
that a verdict ?f guilty would not have been 
returnedo' Again ((1974) 131 COL.Ro at p. 520) 
his Honour speaks of fresh evidence as being such 
that, when viewed together with the general body 
of trial evidence, it will be 'likely to produce 
a different verdict'o The Chief Justice also 
points out ((1974) 131 CoLaRo at p.519) that in 
considering whether the inclusion of particular 
fresh evidence would be likely to produce this 
result, 'it is what a reasonable jury might 
reasonably make of this evidence which is the 
dominant considcration'o 

In my view this is all clear enougho The Court 
of Criminal Appeal looks at the whole body of 
evidence including the fresh evidence; it bears· 

.in mind that the jury did convict the appellant 
and from that may gain some insight into the view 
which, in the absence of the fresh evidence, the 
jury in fact took of certain of the original 
evidence; it then considers what effect the 
introduction of fresh evidence would, in all the 
circµmstances of the case, have upon the mind of 
a jury having regard to its relevance, to its 
credilJility and to what may be described as its 
cogency, weight or power of persuasiono Relevance 
will no doubt be a Telatively clear-cut issue; 
credibility (or plausibility, as it was called by 
their Honours in Craig Vo The King and cogency 
will often be very r.mch matters of dEigreeo For 
example, credibility will not simply be a question 
of the subjective truthfulness ·of the witness who 
gives the fresh evidence (assuming it to be oral 
evidence); it will also depend upon that witness's 
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accuracy of recollection, keenness of powers 
of observation and recall, ability to express 
with precision that which is recalled, and so 
on; in short, it involves all those factors 
which go to determine the degree of acceptance 
of a witness's evidence" Then, again, any 
conflict which exists between the fresh evidence 
and the original evidence will have to be 
weighed in determining credibilityo These are? 
of course, no moro than some of the more obvious 
of those considerations which commonly arise in 
the daily judicial task of assessing evidenceo 
I mention them only to stress the many factors 
that will intrude between a first identification 
of particular evidence as fresh evidence and the 
ultimate conclusion as to whether or not it is 
of such a kind that its omiision from the trial 
process has resuited in a miscarriageo" (ibido 
at pp o 670-'1) o 

Mason Jo summarised the law from Ratten's case in 

similar terms in a lengthy pas,sageo 

I have no doubt that according to the principles 

laid down by the High Court in those cases, the application 

by the appellant for a new trial on this ground should be 

refusedo There is no need to hear the evidence and consider 

its credibility, because the application may be decided upon 

the basis of an assumption that it is such as to be believed., 

In my view, leaving aside r-Iro Smith's affidavit, the 

affidavits by the other three deponents have little cogency 

and would be most unlikely to affect the result of the trialo 

In particular, the question here is whether upon a re-trial 

the production of this evidence, considered along with the 

other relevant evidence, would be likely to affect the mind 

of the trial judge so as to cause him to hold the confessional 

evidence from the appellant to be inadmissible, or to.reject 

it in the exercise of a discretiono Notwithstanding that the 

appellant in fact gave evidence admitting that he had struck 

the blows which killed the deceased, if a miscarriage of 

justice occurred by reason of th0 confessional evidence being 

wrongly admitted he would be entitled to a new trialo The 
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fact that the question of fresh evidence here relates to the 

voir dire issue is immaterialo Th0 rules remain the same 

in principleo That is to say, it is a question whether the 

fresh evidence is so cogent that, being believed, it would 

be likely to produce a different verdicto 

Tho proposed evidence does not begin to meet that 

standard a 1'1ro Murray's evidence would tend to show only 

that Const able Brush did not make the time entry, "8 045" 
on the top right hand corner of entry No. 276 in the charge 

book. I agree with the learned trial judge that it is 

virtually immaterial whether Brush made that entry or noto 

It is clear that even if he thought Brush had not made the 

entry 9 his Honour would still have found that he was an 

"honest and credible" witness, and his finding as to Brush's 

credibility cannot be disturbedo 

hro Stanley's affidavit (I'lro Richman' s affidavit 

is merely confirmatory of it) has little if any cogency 

for the purpose of disturbing the finding that the appellant 

was charged at about 8a45 pamo l\lro Stanley agrees that 

the fact that his newspaper next day published a report that 

the appellant had been charged at 9o30 Pomo belies the 

impression he receivedo In any event, if the fullest effect 

be given to the contents of Mr • .Stanley's affidavit, it would 

have little persuasive effect as against the considerations 

mentioned earlier concerning the time factora Having regard 

to those conclusions, Mro Bmith's affidavit becomes immaterialc 

~he appeal should be dismissedo 
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I have read the reasons for judgmen-t of my learned 

brother i\feasey Jo I agree with them and do not wish to add 

a'l'lything. 
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EVERE'rT J. 

3rd November 1983 

I have considered in draft form the reasons for 

jud.gment of the President of the Court (l>ir. Just~ce Neasey). 

I completely agree with them and ·with the order proposed by 

his Honour. 


